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UNITED STATES COURT OF APPEALS 
FOR THLE SECOND CIRCUIT 


UNITED STATES‘OF AMERICA, 
~against- 
WILLIAM R, GALLAGHER, 


Appellant, 


se ea fh ee te a a ee Se tm 


PRELIMINARY STATEMENT 


Appellant, WILLIAM GALLAGHER, appeals for a judgment of 


» 
the United States District Court for the Eastern District of New York 
(Hon. Edward R. Neaher, United States District Judge) entered on 
December 3, 1976, convicting him upon his plea of guilty to one count 
possessing property stolen from interstate shipment (Title 18 United 
States Code, Section 659) and sentencing him to a term of two years 
imprisonment (the defendant to serve the first six months with the balance 
of eighteen months suspended), 

The appellant's guilty plea followed the denial of his motion 
to suppress physical evidence after a hearing was held before Neaher, J. 
on June 10, 1976, It was stipulated between the government and the defense 
with the approval of the court below that appella:: would be permitted to 
take this appeal from the denial of suppression and remain free on bail 


pending appeal. 


STATEMENT OF FACTS 


On January 28, 1976, at approximatcly 1:30 P.M. Special 
Agent John E, Westhoff of the F.B. I. cbtained a search warrant for pre- 
mises described as "the first floor left" of 1576 Last 3th Street, a 
premises which was further described as "a 4 family, :wo-story dwelling 
with red brick veneer and two (2) underground garages" (Warrant, A-| 
Westhoff 15;A-5 )*. 

Westhoff took the warrant, which specified a daytime search 
and upon which the night service clause had been stricken by the Magistrate, 
to the premises, Arriving there at approximately 3:00 P.M., he knocked 
on the front door and rang the bell. Receiving no response, he joined 
other agents already present in a continuing surveillan~2 of the premises, 
(Id. 15-1@;A-3-6). 

At approximately 11:15 P.M., appellant, William Gallagher, 
entered the premises. Fifteen minutes later, Westhoff rang a bell and 
Gallagher came to one of the upstairs windows and looked out. Westhoff 
identified himself and said he had a warrant, Gallagher came downstairs 
and opened the front door, The agents went upstairs to the first floor 
apartment and began to search it. (Id. 16-K[AG-9). 


*References prefixed “A” are to Appellant's Appendix, References bearing 
witness’ names refer to testimony at Suppression I[learing. 


, 


The first floor apartment was a complcte apartment residential 


unit occupied by the Gallagher family. Westhoff and his fellow officers 
(another F.B.I, agent and two Port Authority Police Officers) searched 
in every room of the hous-, including the children’s bedrooms, kitchen 
and bathroom, They opened up drawers, closets, kitchen cabinets and 
the refrigerator . When the agents did not find what they were looking 
for in the Gallagher's first floor apartment, they asked Mr, Gallagher 
for the key to the downstairs ground floor apartment, which he stated he 


did not have, They thereupon took Mr, Gallagher downstairs with them 


and demanded the key. Gallagher again stated he did not have a key, and 


the agents thereupon proceeded to break down the door to that apartment. 
Inside, in the bathroom and kitchen, the agents found the stolen '’Russ 
Togs" women's wear which is the subject matter of the instant indictment. 
(Id. 45-57,6Y ;A- 9-22 ). 

Westhoff then made a telephone call and about an hour later 
additional agents arrived to continue the search and remove the items, 
(Id.67-69 A-23-25). 


THE DECISION OF THE 
HEA RING COURT 


At the conclusion of the hearing, Judge Neaher denied the 
motion to suppress, His opinion, which was read into the record at the 
close of the hearing, is reproduced at pp. A- 2@28of Appellant's 


Appendix, 


POINT ONI: 


Cee ren 


THE EXECUTION OF THE SEARCH 
WARRANT AT 11330 P.M, a VIO7 


LATION OF TTS DAYTIME-ONLY 
AUTTIORTZAT TON RL (OU RES 
SOPPRESSION, — Perma it 
There is no factual dispute in the instant case that the govern- 
. ment agents knowingly and deliberately executed a daytime-only scarch 
warrant at 11:30 P.M. (A- 29). 

A general search warrant governed by Rule 41 of the 
Federal Rules of Criminal Procedure cannot be executed after 10:00 P.M. 
without a specific authorization to do so contained in the warrant and a 
special showing in the supporting affidavits justifying a ''nighttime’' search, 

Rule 41 (c) proives that a search warrant 

"'**#shall be served in the daytime, unless the 
issuing authority, by appropriate provision in the 
warrant, and for reasonable cause show, authorizes 
its execution at times other than daytime, ***"’ 

Rule 41 (h) defines ''daytime" as "the hours from 6:00 A. M. 
to 10:00 P. M. according to local time." 

The foregoing provisions appear in the rule as the result 
of a 1972 amendment, Prior to 1972, Rule 41 (c) contained no definition 
of "daytime", while it provided 

"***The warrant shall direct that it be served in 
the daytime, but if the affidavits are positive that the 


property is on the person or in the place to be searched, 


a 


“the *4crent may direct that it be served at any time, ***" 
The Note ¢ Advisory Committee on Rules explain 
the amendment thusly: 
"The rule is also changed to allow the ima gistrate 
to authorize a search at a time other than ‘daytime’, 
where there is 'reasonable cause show’ for doing so, 
To make clear what ‘daytime’ means, the tern, is defined 
in subdivision (h),"’ 
In Gooding v. United States, 416 U.S. 430 (1974), 
the Court compared 21 U.S.C. 879 a)! , which governs search 
warrants in narcotics cases, to the amended Rule 4] (c) and concli:ded 
that narcotics warrants do not require a special showing for the necessity 
of a nighttime search while the clear intent of Rule 41 (c) is to require 
such a showing. Said the Court, (at p. 456): 
"Federal Rule Crim Proc 41, as amended in 1972, 
States; 'The warrant shall be served in the daytime unless 
the issuing authority, by appropriate provision in the warrant, 
and for reasonable cause shown, authorizes its execution 


at times other thon daytime, ' ( Emphasis added.) The 


I, This subsection provides as To OWS: 
"A search warrant relating to offenses involving 
controlled substances may be served at any time of the 
day or night if the judge or United States magistrate 
issuing the warrant is satisfied that there is probable 
cause to believe that grounds exist for the warrant and 
for its service at such time," 
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“fact that Congress, when it has intended to 
require such special showing for nighttime scarches, has 
done so in language largely free from ambiguity militates 
against petiticner's assertion that the language of 

[21 U.S.C.] £879 (a) on its face supports his position, " 
{Emphasis in original, ] 

Both the majority and the three dissenting Justices in 


Gooding recognized the additional invasion of privacy that a nighttime 


search represents, This recognition was expounded upon by the 
dissenters, per Douglas, J., who would have also interpreted 

the narcotics search statute to require a special showing for nighttime 
searches similar to that which all of the justices agreed is required by 
Rule 41 (c): 

" This Court has consistently recognized that the 
intrusion upon privacy cigendered by a search of a resid- 
ence at night is of an order of magnitude greater than 
that produced by an ordinary search, Mr, Justice Harlan 
observed in holding a nighttime search unconstitutional 

in Jones v. United States, 357 U.S. 493, 498 (1958): 
[I]t is difficult to imagine a more severe invasion of 
privacy than the nighttime intrusion into a private 


home, ‘In Collidge v. New Hampshire, 403 U.S. 443, 477 


(1971), the Court again reec, rized that a midnight entry 


wihs 


into a home was an ‘extremely scrious intrusion,’ 
our decision in Griswold v, Connecticut, 381 U,S, 
(1965), was in large part based upon our revulsion ¢ 
the thought of nighttime searches of the mavital bed- 
room to discover evidence of illegal contra_eptive use 
See id, , at 485-486, 

"It is small wonder, then, that Congress has con- 
sistently required more stringent justification tor 
nighttime searches than that needed to authorize a search 
during the day," 

(414 U.S, at p. 463), 


rhis Court expressed its accord with the foregoing view in 


United States v, Ravich, 421, Fed 1196, 1201 (2d Cir, 1970): 


The reason for requiring specific authorization 
for night searches and for the somewhat higher standard 
of proof ior them imposed by Rule 41 [is] the peculiar 
abrasiveness of official intrusions at such periods, 
see Jones v. United States [supra]." 
It is, therefore clear beyond cavil that the framers 
of the amended Rule 41 (C) intended to permit searches after 10:00 P, M. 


only with the approbation of the Magistrate and only upon a showing of 


the necessity for the greater intrusion of a nighttime search, The 
officers executing the warrant are simply not given the discretion to execute 
a search warrant at night of their own initiative, 

The warrant in the instant cause concededly fails to contain 
the requisite specific authorization for service after 10;00 P, M. In 
fact, such authorization on the standard warrant form was affirmativels 
"xed out in this case, This fact alone, we submit, invalidates the 
instant search in violation of the warrant's provisions, 

CA2-4) 

Furthermore, the supporting affidavitgfails to contain any 
showing necessitating the greater intrusion of a nighttime search, There 
is no showing, for example, that the warrant could not have been executed 
during the daytime hours, or that the property sought was likely to be 
removal or destroyed, or that the property sought was not likely to be found 
in the premises except at night. Nor is it possible to conclude from the 
supporting affidavit that "the search [was] calculated not only to garner 
evidence of past crime but also to terminate a serious species of ongoing 
criminality” such as the packaging of narcotics, See, United States v, 
Gooding, 477, F. 2d 428, 444 (D.C. Cir. 1973) [Robinson, ]., concurring], 
affd,, Gooding v, United States, supra, Nor was there any proof of the 
foregoing adduced at the hearing, 

2 Such are the criteria codified in the District of Columbia statutes 


(D.C. Code 23-522 [c] [1] cited by the Court in Gooding v. ' Inited 
States, supra, 416 U.S, 430, 4384 n. 4. i ARE in vale vi 
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Rescarch has failed to disclose any case in which evidence 
obtained during a nighttime search in d« rogation of the new, specific 
10:00 P, M, deadline in Rule 41 was sought to be introduced, Numerous 
cases have, however, arisen under the former rule in ‘vhich “daytime” 
warrants were alleged to have been executed at night. While interpretations 
of what constituted the end of “daytime” have varied from precisely at 
sunset to the time of actual darkness, nighuime execution of a daytim< 


warrant has consistently resulted in suppression, See Anno., 


Propriety of Execution of Search Warrant at Nighttime, 260 A.L.R 


7 


$d 951, Also, see e.g. United ¢ v. Mevers, 


398 F, 2d 896 3d Cir, 1968); Pugliese v. United States. 343 f, 2d 837 (st Cir. 


1965): United States v. Gosser, 339 F. 2d 102 (Oth Cir, 1964), cert, denied 


' 


382 U.S, 819; United States v, Woodson, 303 j . 2d 49 (6th Cir, 1964) 


cert, denied, 373 U.S, 941: United States v Merritt, 293 F, 2d 742 


(3d, Cir, 1961), 

Counsel is aware of no case in which the nighttime execution 
of a daytime warrant at occupied premises has been held either harmless 
or justified, In one case, United States v, Ravich, supra, 421 F, 2d 1196, 
this Court did hold that tte search of two unoccupied motel rooms at night 
without nighttime authorization in the warrant was harmless under [°, R. 


Cr. P, i But in that case the omission of nighttime auhorization 


was held to be inadvertent (See, United States v. Burke, 517, EF. 2d 377 


386 [2d Cir, 1975], The defendants had already been arrested and taken 

from the rooms during the dav and the search was for some items which 

had already been seen by the arresting agents, Also, the Court found that 

the issuing judge was aware that the warrants would be executed at night 

and found further that the warrants contained an adequate factual basis 

for a nighttime scarch, Moreover, the facts in Ravich occurred in 1968, 

prior to the amendment to Rule 41 (C) discussed above, To say that the instant 


case is materially distinguishable from Ravich is an understatement, 


see me te 


It ts also impossible for the Government to seriously contend 
that the service of the warrant an hour and a half later than the 10:00 P.M. 
limit and the presence of numerous officers executing it until the early 
morning hour. adds up toa "mii/sterial” defect, 

Nevertheless, the Governicent will contend, as the court below 
concluded, that the violation of Rule 41 (Cc, was harmless in the instant 
case because nobody else in the Gallagher household was at home when 
the search occurred, and Mr, Gallagher himself had arrived home fifteen 
minutes earlier and hence nobody was ‘fousted” out of bed, The Government 
may also contend, as it did in the Court below, that the agents showed'jrood 
faith” in not executing the warrant until Mr, Gallagher arrived home, 

To the "good faith” argument, we note our doubts that the agents 

f 

could have properly exeucted the warrant by breaking and entering the Gallagher’ 


apartment inasmuch as they were aware that nobody in the fanily was 
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home at the time and were not "refused admittance" (18 U.S.C. §3109) 
(Gut, sce United States v. Gervato, 474 F, 2d 40 [3rd Cir. 1973]), In any 
event, the other side of the "good faith" coin is the agents' hope of streng- 
thening the Government's « ~se by finding the defendant in closer proximity 
to the contraband, or the gy» rnering of admissions or additional physical 
evidence from the defendant or the avoidance of defenses which could arise 
from the non-presence of the defendant at the time of the search, Executing 
the warrant at the time they did also obviated the necessity of maintaining 
surveillance until the "daytime" hours arrived, Judging from the wily and 
oft-times evasive testimony of Agenty Westhoff at the suppression hearing, 
we think it fair to conclude that ''good faith'' was not at the top of his list 
of priorities in executing the instant warrant. 

The argument that the intrusion was minimal because of the 


lack of other family members present (Mr. Gallagher has a wife and five 


children residing with him at the premises searched) is merely to state 


that this search was less abrasive than it could have been had they been 
home and in their beds when the warrant was executed, But any nighttime 
search of a home - especially one which lasts into the early morning hours, 
as was the case here - is still abrasive per se no matter how many family 
members are home when the search begins and whether they are awake or 
abed, dressed nor not. To repeat, we are not aware of any case which 
qualifies the notion of the particular abrasiveness of nighttime searches 


with considerations of whether the occupants are actually asleep at the 


me 


time, and we submit that the requirement of specific justification and 
authorization for nighttime scarches is of constituticna magnitude, 
The court below placed primary reliance for its "harmless 


error’ approach on this Courtgopinion in United States v, Burke, supra 


517 F 2d, 377. This reliance was misplaced, In Burke, appellant cantended 


that the search warrant, issued by a state judge in Connecticut on a 
Connecticut form (but determined to be a "federal warrant" because it was 
sought for a particular federal offense by a federal law enforcement 

officer although together with state officers [517 F, 2d supra, at p. 384]) 
failed to conform to the requirements of Rule 41 (c) in three respects: 

1, the warrant had been directed to "any Police Officer" rather than 

toa "civil officer of the United States"; 2, the warrant commanded a search 
"within a reasonable time” rather than "within a specified time not to 
exceed ten days"; 3, the warrant was made returnable before the issuing 
“judge rather than a federal magistrate. 

This Court, in holding that these violations of Rule 41 were 
not of sufficient consequence to justify suppression, cited the provisions of 
the American Law Institute's Model Code of Pre-Arraignment ‘rocedure 
and noted that like defects were not grounds for suppression under the 
Model Code (577 F, 2d supra at p. 386). Ina footnote to this Court's 


opinion, however, it indicated that an "important exception" to the Model 
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Code's” harmless error’ scheme was "exccution of the warrant at a time 
not authorized therein or at nighttime’! (emphasis added) (517 F. 2d, supra, 
atp. 386 n. 11). 

In addition to this most significant footnote, this Court went 
on to state that "violations of Rule 41 alone should not lead to exclusion 
unless 1, there was ‘prejudice’ in the sense that the search might not 
have occurred or would not have been so abrasive {ifthe Rule had been 
followed, or 2. that there is evidence of intentional and deliberate disregard 


of a provision in the Rule" [foomotes omitted] (517 F. 2d, supra, at p. 


386-7). It is clear in the instant case that the nighttime search was 


intentionally and deliberately in violation of the provisions of the Ruel 
and of the specifjc provisions of the warrant, and that it was more abrasive 
than had it been carried out in the daytime. 

We submit that there has been a knowing and clear cut violation 
of an important provision of law which cannot be overlooked without seriously 


devaluating the efficaey od the Rules, and suppression is required, 


POINT TWO 


THE EXECUTION OF TIE SEARCH 

WARRANT AT A DIFT ERENT PLACE 
THAN THAT DESCRIBED IN TT. 
WARRANT REQUIRES SUPPRESSION, 


The Fourth Amendment requires that a warrant "particularly 
describe the place to be searched and the person or things to be seized.’ 
It is elementary that this clause is intended to guard against general searches 
by curtailing the discretion of the executing officer and restricting the 
ambit of the search to the particular place approved by the magistrate, 
Stanford v. Texas, 379 U.S. 476 (965); Marron v. United States , 275 
U.S. 192 (927): United States v. Dzialak, 441 F. 2d 212 (2d Cir. 1971). 

The instant warrant is directed at the "first floor left" apart- 
ment, which, the supporting affidavit avers, is the defendant's residence, 
As the testimony at the hearing established, the contraband in this case 
was discovered in a separate apartment one floor below the apartment 
described in the warrant. This additional search took place after the 
executing officers had toroughly searched defendant's residence without 
finding the items specified in the warrant. This, we submit, is precisely 
the sort of discretion by the executing officer which the Fourth Amendment 
seeks to curtail. 

A search warrant for a multiple dwelling which fails to specify 


the unit to be searched is invalid. United States v. Ilinton, 219 F, 2d 


$24 (7th Cir, 1955); Tynan vy, United States, 297 F, 177 (9th Cir, 1924); 
United States v. Mitchell, 274 F. 128 (D. Cal. 1921)! People v. Rainey, 
14N.Y. 2d 35, 248 N.Y. Supp. 2d 33 (964), 

A fortiori, a warrant which snecifies the wrong unit is also 


invalid, 


CONCLUSION 


THE MOTION TO SUPPRESS SHOULD 
ANID JTL 
CONVICTION SHOULD HAVE BEEN 


REVERSED, 


TAVE BLEN GRANTEE 


Respectfully submitted 


EVSEROFF & SONEN SHINE 
Attorneys for Appellant 

186 Joralemon Street 
Brooklyn, New York 11201 


BENNETT M. EPSTEIN and 
WILLIAM SONENSITINE, ESQS., 
Of Counsel 
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UNITED STATES OF AMERICA Docket Ne. 


0 Case No, 
Premises known as 1576 
§98th Street, Brooklyn, ! 
York, the lst floor to SEARCH WARRANT 
a 4 family, two-story ’ 
ing with red brick ven 
two (2) undergrou 


na 


To NY SPECIAL AGENT OF “ FEDCRAL 


Affidavit(s) having bee: 1¢ by MICHAE I RICOLI2Z2¢ 
Byent of the Fede ive 


that he has reason to believe that 


w York, th 


Brooklyn, 


d@welling with red brick 


in the Eastern District of New York 


there is now being concealed certain property, namely an unknown quantity of mer 


dise which was stolen while moving as and cor: 


and ianaterstate shipments ot freight, including 


various types of wearing apparel and jewelry in 


18, United States Code Section 659. 


and as I am satisfi hat there is probable cause to believe that the property so described is heing 

concealed on the person or premises above described and that grounds for application for issuance of the 
+ - é i] 

search warrant exist as stated in the supporting zffidavit(s). 


rte 0 3a no hb cdixeennd eminem ne ee 


You are hereby comman i} 
(not to exceed 10 days) the person or pl: : dfur the property specified, serving this warrant 


; ‘ in the daytin a.m. to 10:00 p.m.) 
and making the search cee : 


} and if the property be found 
J 
there to seize it, leaving ; hi und re t for the property taken, and prepare a written 
inventory of the property seized and promptly return this warrant and bring the property before 
as required by law. 
Federal judge or magistrate 


Dated this 28th day of January 


The Federal Kutes of Criminal Procedure provide: “The warrar 
fa the warrant, sed fer teasonime cau n, aulhorizes its exe st + he R da "ee Olu 
sonable cause should Be made wm tne aff (5s) fa search 1s to be aw’ Es day Of night” pur. 


dayture, unless the touring authors, by aporopriate prowsion 
¢ 4teb). A Statement of grounds for tea 
ant to Kole 41(c) 


cas 


FASTEPN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
AFPFIDAVTT 


~ against - 


PREMISES KNOWN AS 1576 East 98th 
Street, Brookiyn, New York, the 


lst floor left of a four-family, 
two-story dwelling with red brick 
veneer and two (2) underground 
garages, 

Defendant. 


--------X 


MICHAEL R. RIGOLIZ2Z0, being duly sworn deposes and 


That he is a Special Agent of the Federal Rureau of 
Investigation duly appointed according to law and acting as 
such. 

Your deponent has reason to believe that within the 
premises known as 1576 East 98th Street, Brooklyn, New York, 
the lst floor left of a four-family, two-story dwelling with 
red brick veneer and two (2) underground garages, there is now 
being concealed an unknown quantity of merchandise which was 
stolen while moving as and constituting part of foreign and 
interstate shipments of freight, including but not limiting to 
various types of wearing apparel and jewelry in violation of 
Title 18, United States Code Section 659. 

- The source of your deponent's information and the 
grounds for his belief are: 

1) Information supplied by an anonymous source who 
has previously given reliable information which has led to two 
(2) arrests and the seizure of approximately $4,000.09 worth 
of goods stolen from interstate commerce, that: 

A. The above-described premises is presently 

being used to conceal and house merchandise stolen 
from interstate commerce; 

B. That on January 28, 1976 between the 

hours of 2:00 A.M. and 4:00 A.M. one KFNNITH 
STALONE would be delivering a parcel of merchanitsc 


stolen from interstate commerce to t*~ 2vOVE™ 


described address; and f-2 


Cc. That KENNETH STALONF would be driving 
a red or orange Volkswagen bearing New York 
State license plate number 602YPP. 
2) Observatio made by your decponcn id other 
Special Agents of the Federal Bureau of Investigation that: 
A. On January 28, 1976, KENNETH STALONF was 
driving a red Volkswagen bearing New York State 
license plate number 602YPP. 
B. That KENNETH STALONF did in fact drive 
to the above-described address at approximately 
3:00 A.M. on January 28, 1976; and 


C. That KENNETH ALONE was carrying a 


parcel with all outer labels ripped off, but 


which contained a shipping document inside hear- 
ing the name Ups N Downs Inc. 

3) Investigation by your deponent concerning the 
above-described shipping document which revealed that the 
afore-mentioned parcel which had been in the possession of 

had been stolen while moving in and constitu- 
ting an interstate shipment of freight from New York, to Atlanta, 
Georgia. 

4) An oral statement made to your deponent by 
KENNETH STALONE that on January 28, 1976 he knew that the 
parcel he had been carrying had been‘stolen and that he was 
delivering this parcel to one William Gallagher (Ph) who re- 
sides at the premises known as 1576 East 98th Street, Brooklyn, 
New York, the lst floor left of a four-family, two-story 
dwelling with red brick veneer and two (2) underground garages. 

5) A further oral statement made to your deponent 
by KENNETH STALONE that within the past year he delivered 
merchandise stolen from various shipments of freight in and 
around LaGuardia Airport, Queens, New York to William Gallagher 
at the premises known as 1576 East 98th Street, Brooklyn, 


New York. 


6) Investigation by your deponent that a motor 


vehicle check of a Volkswagen, New York State license number 


702KBT parked in front of the akove-described premises is registc 


to one William Gallagher at 1576 East 98th Strevt, Brooklyn, New 
York. 

7) An oral statement made to Specia) Agent Terry 
Bohnemeier by William Gallagher that he did in .act reside at 
the premises known as 1576 East 98th Street, Brooklvn, New 
York, the first floor left of a four-family, two-story dwell- 
ing with red brick veneer and two (2) underqround garages. 

WHEREFORE, ponent respectfully requests that 
a Search Warrant be issued authorizing your deponent and Special 
Agents of the Federal Bureau of Investigation to search the 
premises known as 1576 East 98th Street, Brooklyn, New Yerk, 
the first floor left of a four-family, two-story dwelling 

ty 

with red brick veneer and two (2) underground garages, and to 
seize the above-described unknown quantity of merchandise which 
was stolen while moving as and constituting part of foreign and 
interstate shipments of f 


Dated: Brooklyn, New York 
January 28, 1976 


fA, 
MICHAEL P. RIGO — 5 
Federal Bureau nyvestigation 


scial Agent 


Sworn to before me this 
28th day of January, 1976 


¥ 


ro 


~ 
i 


é 


destaoff-direct 15 
THE COURT: -Nark it in evidence. 
Tiiz CLERK: Government's Exhibit 1 received ina 
evidence. 


(So marked in evidence.) 


| 
{ 
you obtained this search warrant in the Courthouse? | 
| 


Q Do you recall, Agent, the approximate time that 

A In the early afternoon. 1:30, 2:90 o'clock. 

Q From there, where did you go? 

A I proceeded to the premises at 98th Street. 

Q Were there other agents and other police officers 


there at that time? 


A Yes. 
9 What did you do when you arrived at the premiseg? 
A I went to the door and knocked on the door of | 


the premises. 


MR. EPSTEIN: Can we get the timehe arrived 


there? 


Q Do you recall what time it was that you arrived 


at the premises? 


A It was about 3:00 o'clock in the afternoon. 


Q Again, what did you do when you arrived? 


A Knocked on the door, rang the bell, and tried tq 


get somebody to answer the door. 


Q Did anyone respond? | 


AS 


9 |i A NO. 
3 || 2 Tnereafter, cid you remain at tne residence? 
4 il A Yes. 


5 || Q Did there come a time whca y 4id in fact 


the search warrant? 


exccute 


yes. 


Approximately what time was this? 


9 | A About 11:30 that night. 


10 || Q Prior to that, did you Observe anyone enter 
premises? 


A Yes. 


13. || Q Approximately what time was that? 


About 11:15. 


i Who entered the premises? 
16 | A ix. Gallagher. 
i 
+ | Q Are you able to identify him? 
18 | A Yes. 
| Q Point him out, please? 
00 | A Sitting next to counsel at the table (indicating). 


Q At approximately 11:30, could you tell us 


| 
MR. CPSTLIN: Conceced. 
exactly what you did when you approached the prenises? | 


A I rang the bell and Ur. Gallagher looked out the 


) 

'e) 
window. 

\ 


vustnof{f-Cirect 
What window was this? 


Directly above the door. 


A floor above? 


Yes. I identified mvself and he came downstairs 
Did you indicate to him you nad a search 
warrant? 
A 
Q Did he come downstairs and open the door? 
Yes. 
Where did you go tnen? 
Upstairs. 
r 


Q wii yOu describe the area you inwediately ente 


after Mr. Gallagher opened the door? 


. 
| 
| 


A It was like a foyer with stairs going upstairs | 
Q You proceeded up a flight of stairs? 

Yes. 

One flight? 


That's right. 


Q yihat did you do then? 


A Well, we all went in the living room and I 


identified myself to Mr. Gallagher and I said we have scarci 
warrant. 
And I let him read it. Me read the search 


warrant and then I advised him of his rights. And he offered | 


HWeubAOLE-adirack 
AO Obgectian. 


Waat did you and your fellow agents do at that 


A we tcok a general look around the area, tne 
“pstairs area. The. accompanied by Mr. Gallagher we went 
downstairs. - 

Q Well, in this look around the area upstairs, 

did you perform a thorough search at tnat time? 
NO. 
What were you looking for? 
Stolen merchandise, big boxes, hanging garments. 


9 This first look around the apartment did you 


- 


such itens? 
A NOe 
Q What did you do? 


Looked for a place items such as this would be 


Where did you go? 

I went downstairs with Mr. Gallagher. 

Where did you go when you went downstairs? 
Nell, benind the stairs was a door. And I aske 


Mr. Gallagher if he had a key for that door. 


CS 


Q What was his response? 


A lie said no. 


is that correct? 
Thatis 
Q S j me looked out tie window and you 
told nim you had a warrant? 


A 


Right. 


Did you say anything to hiia? 


I identified myself to hin. 


bid the other officers ideatify themselves? 


Yes 


Did ne say anything to 


a 


We said come upstairs 
Q You went upstairs with nin, is that correct? 
A That's right. 
8) What you saw there was an apartiwent, is that 
correct? 
Rignt. 
With a Kitchen? 
Kitchen, with a living room, bedroom. 
Bedrooms ? 
Yes. 
His own bedrogin? 


I don't know whose it was. 


wes thoff-cross 46 
Can you tell an adult bedroom from a child? 
Depending on the age of tne child. 
Do you think as an agent for i5 years you can 
tell an adult’s bedroom from a teenager's bedroom? 
MR. WOODFISED: i object, your Honor. 
THE COURT: I will allow it. 
A I am sure I snould be able to. 
Q I would hope so. So that when you went through 
the house you can see there was an adult bedroom there? 
A Yes. 
Q You could also see there were children's 


bedrooms there? 


A Right. 


Q A bathroom there? 


A Yes. I believe so. 
Q With regular plumbing? 
A I don't specifically recall the bathroom. I am 
sure there was one there though. 
A kitchen? 
There was a kitcnen, yes. 
A full and complete apartment, is that correct? 
A Oh yes. 
Q I believe you testified that you started to tak 


a look around, is that correct? 


Wes luoff-cros3 
Yes. 
Did you look in all the bedrooms? 
Yes. 
You looked in each and every bedroom? 
Somebody did. There were four of us. We toak 
a loox around, 
Q You looked in each and every room of tne house, 
is that correct? 
A Yes. 


Q What room did you loox in? 


A I believe I just looked around the kitchen and 


the living room. 


- 


Q Did you open up drawers? 


A Probably did, I don't recall. 


Q Probably opened up closets? 
A cursory look around. 
Probably opened up kitchen cabinets 
Probably. 
Did you open up the refrigerator? 
I‘m sure I did. 
Did you look under the furniture? 
Probabiy. 
Did you look behind the furniture? 


We didn't move anytaing at that time. 
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& 
Ov 


1 | Qestaolf{f-cross 


2 | Q aut curing this cursory look around you ousned 
3 closets and you looked unuer picces of furniture? 
4} A If easily accessivle. 


5 8 You looxed in every roon of the house during this 


cursory loox around? 


A Yes. 
3 Q I believe you testified that you didn't find 


wnat you were looking for, is that correct? 


10 A That's right. 


MY Q Your information nad it there were garments 


present, is tnat correct? 


3 A I was looking for stolen merchandise whica woulc 


- { 


have been hanging garments or large cartons, things of that 


nature. 


Q Wait a minute now agent, stolen merchandise 
could be a pair of water skis too, is that correct? 
E 


18 A I wasn't looking for water skis. 


Q You were looking for garments, is that your 


testiimceny? 
21 A One of the things I was looking for was garments. 


Large nanging garments, I believe you testified 


Yes. 


Were there any larye aanging garments in the 


A- jz 


3 


~I 


i} 
| A Upstairs? 


oe 
~~ 


Westhoff-cross 


closet? 


Q That is right. 
No. 
Was there any clothing in the closet? 


A Yes, I recall clothing. 


You looked at that clothing, is that correct? 


A Yes. 


| Q Did you look between it, did you move the 


clothing from side to side in the closet? 


- A Probably. 


Q Did you look in the pockets of the clotning? 


© 


No. 


A 


Q You were Looking to sce whether or not that 
clothing was stolen in the closet? 


A Right. 


Q But yet you did not find what you were looking 


for, is hthat correct? 


A That's right. 


Q Now, I believe you testified when you came in 


you advised Mr. Gallagher of his rights? 


A Yes. 


Q You showed him a copy of the search warrant, is 


that correct? 


westhof f-cross 50 


A Right. 


Q nat exactly did you say to Mr. Gallagher? 
A I said I am a special agent of the FBI. I have 
a search warrant for the premises here. 
He sat down. He read the searcn warrant. 
asxed him if he understood it and he indicated yes. 
I read his rights and then we started -- 
9 when you say you read his rights, what do you 
mean? 
MR. WOODFIELD: I object. I don't see the 
relevancy in this proceeding. 


THE COURT: It might have some relevance. 


il % 


A I had a card entitled "Your rights." It 


enumerates all the rights that a defendant has. The right to 


make any statements, anything he says could be used against 
him in Court. If he couldn't afford an attorney one would ve 
appointed to him by the Court. If he started answering 
questions he could stop answering at any time. 

Q In other words, you read him what was on a card 
which is United States Government printing issued to you for 
such purposes, is that correct? 

A Yes. 


remain silent, the right to have an attorney, the right not 


Q Did Mr. Gallagher say anything to you in a 


A-14 


to wicn you read those r3 
A NO. 
bid ne say yening 13 Sponse when you sacved 
nin the search warrant? 
A Not to my knowledge. 
Q Did he indicate to you he was not goiag to resigt 


the mandate of tne Court? 


A That 

Q As a matter of fact, at no time did 
indicate to you in any way that he was 
mandate of the Court? 

A Physically 


2 Yes. 


No, he did not indicate that. 


Q Would you characterize his demeanor as 
reasonably cooperative? 

A No, I couldn't say that. 

9 Why couldn‘’t you say that? 

A Because I wanted a key for a downstairs door 
and he wouldn't give it: to me. 

Q Do you know whether or not he nad a key for the 
downstairs -- 


A I assumed he 


But you didn't know whether, or not he had it? 


A-(S 


usthaff-cross 
id he refuse to give you the key? 
A ie said he didn't nave one. 
9 diun't say "I have one but you can't have it’ 
correct? 


A He d»dn't say that. 


Q . You assumed he had it? 
Yes, I did. 
Did Mr. Gallagher have a key ring? 
Did he nave a key ring? 
Yes. 
I think so. 


Q How do you know that? 


A * I belicve he opened the door upstairs. [I beliey- 


voy's bedroom door, to the best of my recolicction, it 


have been locked and he might have qpened that. 
Q He opened that with a key from the key ring? 
A I think so, counselor, I am not sure. 
Q So when you testified just a moment ago that 


Gallagher was uncooperative and that he refused to open 


ground floor door, you really didn't mean that, did you? 
A Yes, I did. 
MR. WOODFIELD: I object. He asked the questio 
and the witness gave an answer. 


Q Do you really mean he refused to open the door? 


hb 


’ 


1 westhnolf-cross a 


2 A That's what it meant to me. 

3 | Q Because ise told you ne didn't have the key? 

4 | A Right. 

5 Q Is that the only way in which Mr. Gallagher was 


uncooperative? 


y A He didn't give us any statement. 


Q But other than the fact that he didn't have tne 


key to the downstairs door, and other than the fact that he 


didn't give you a statement, would you characterize his 


demeanor as reasonably cooperative? 


12 | A He didn’t obstruct us in any way. I might have 


a different definition of cooperation than you do. 


14 Q I am sure you do, Agent Westhoff. 


15 | Other than the fact Mr. Gallagher didn't nave 


a key to the downstairs premises, did he refuse you entry to 
anyplace in his apartment? 


A No. 


19 Q As a matter of fact, he even opened the boy's 


is that correct? 


roo, 


A Yes. 


92 Q He did so upon request? 
Yes. 


ring? 


With a key from his key 


I think so, I am not sure. 


h-(7 


Jesthot{-cross 


; 
| 
| 

Tnere came a tim2 wicn you arrived at tac | 
| 


downstairs door that you asked aim for tae Key to tne downstairs 


Coor? 


exact response? 


A I couldn't give you that because ie was rauzab Line 
at the time and I couldn't get a response. I kept asking for 
the key and explaining if ne didn't give us the key the door 
would have to be broken down. 


Q At that time, you were with the other agents, 


is that correct? 
A 
Tnere were two of you? 
Four of us. 


Four of you? 


Yes, two agents and two Port Authority police 
officers. 
Q Four individuals who I believe you would agree 


were capable of breaking down the door and in fact did break 


down the door when called upon to do so, is that correct? 
That is correct. 
Four healthy American law enforcement officers? 


I don't know how healthy. 


Could you tell us exactly what Mr. Gallagher 


Westhoff-cross 

said when you said to him: “If you can't give us tue key --' 

A I could not, because he wasn't responsive at 
that time. 

Q In other words, he didn't have the key, correct 

A I don't know that he didn't have the key. ile 
said he didn't have it. 

Q Did you try any of the keys on his key ring on 
the door? 

A I don'ti recall. 

Q That may have happened? 

A It could have happened. 

Q In other words, as soon as Mr. Gallagner said 
that he didn't have the key you didn't immediately break down 
the door, is that correct? 


A I asked him three or four times for a key and 


explained to him that I didn't want to do any damage to his 


place but if he didn't come up with a key we would have to 
break the door. 

Q His response was he didn’t have a_ key? 

A Yes. In effect, he said he didn't have a key. 
Other than that, I don't know what he was saying. 

Q According to your testimony, there could have 
come a time when keys on his key ring were tried on the door 


A That's possible. 


A-(4 


stuofl-cross3 
Not impossinle? 
That's rigat. 
Q But you didn't have any recollection of that 
occurring? 
A I don't specifically recall t..at, no. 
Who were the other agents outside the door? 
A Only one other agent, Agent Jules. 
9 kither Agent Jules or yourself could aave tried 
certain keys in the door to that apartment? 
A Or the two police officers that were tnere. 


Q There were two police officers there too? 


That's right. 


Q It could have heen one of them who tried certai 
keys in the door to that apartment? 
A If in fact that was dona, that is correct. 
Q You are not saying that was done? 
A That's right. 
Q When you went into that apartment, the ground 
floor apartment, you lcwxed around it, didn't you? 
A Which apartment? 
The ground floor apartment, you looxed around? 
Yes. 
You were looking for contraband, is tnat correct 


Right. 


i 
| 
| 
j 
| 
H 
| 


2 |i 2 Did tnat apartiaent aave windows? 
| 
3 | A I don't recall. I think it migat aave aac some | 
| 
é ruar wincows of sone type. | 
5 | ] Diag {nat apartuent Aave a patnroon? 
i 
i] 
6 | A Yes. 
| 
i 
7 ij 0 Have a Kitchen? 


Not 


SUCK. 


Did have kitchen applianc 


10 || A Yes. 
' 
11 |] Q Was it set up as a kitchen? 
12 | A I don’t know if you caN call it that. It was all 
13 in one room. Kitchen appliances and the rest of everything 
| . | 
ven 
14) Was just in one roon. | 
| | 
15 || Q liad you ever ween in a studio apartwent, Agent? | 
} 
i 
16 || A Yes. 
| 
17 || Q Some of those apartments don't have separate | 
| 
i 
18 i kitchens, is that correct? 


A Yes. 


Q But they have kitchen areas? 


Yes. 


Isn't that what you would call whet you saw in 


terms Of kitchen appliances in that apartment, a kitecnen area 


A 


Absolutely, it was a kitchen area. 


Thank you. Yhere was a table there, correct? 
y 
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12 


13 


18 


19 


20 


21 


22 


23 


24 


25 


POSS G4 


avpartient, is tliat correcec: 
a Yes. 
a) WaLica were later determined to be stolen from an 


interstate shipmeat, is that correct? 


A I dor *'t know. 


my - hat Ls way we are here? 


~~ 


A I didn't nave the case assigned to me, I don't 


know what was identified later on. 


you find any 


MR. WOODFIELD: Excuse me. For the pury,ose of 


expediting this hearing, I am willing to concede that 


indictment are based on items 


the counts in the 


= 


that were later deterinined to be stolen were found in 


the lower leval. 


I will accept that. Thanx 


MR. WOODFIELD: I don't want to give the 


impression that the three counts in the indictment wer 


the only items determined to oe stolen. 
looked in the bathroom area of it, you looked in the kitcnena 
area, did you see any crushed lavels or cartons? 

A I don’t recall. 


a) When you searcaed this downstairs apartment and 
Q It was just about everything you recovered in that 
| 


Westhoff + cross 
chandise. 
Q You drew that conclusion based on the fact that 
items were strewn about and piled on various surfaces? 
A Correct. In the cellophane, in boxes, things 
of that nature. 
Q } Some items were in boxes and other items were 
not in boxes? 
A That's right. 
Q Were all these items apparently new? 
A They looked new to me. 
Q When you went downstairs and saw that these 
items were there, you placed a phone call, is that correct? 
A That is correct. 
Q You called your superiors, is that correct? 
Ye-. 
You asked for reinforcements? 
That's right. 
They were available, right? 
Everybody was home in bed. They were available 
They were available? 
Yes. 
They came, is that correct? 
That’ correct. 


They began arriving at about what time? 


A-23 


Westhoff - cross 
Probably an hour after I made the call. 


It's your testimony they all came from home in 


THE COURT: Come on. 

MR. WOODFIELD: I object. 

THE COURT: Please, I have been patient here. 
have other hearings after this, believe me. I think 
you've roamed, duplicated, and let's get down to what 
the issue is here. Now, come on. 

Q Do you know whether any other agents were on du 
at FBI headquarters to respond to your cali for reinforcemen 

THE COURT: What difference does it make? This 


man served the warrant, not the other agents that came 


out of bed in the middle of the night. 


MR. EPSTEIN: If I can approach I can teli 
the reason for the question. 

THE COURT: I can‘t possibly conceive of any 
relevance to such an inquiry -- 

MR. EPSTEIN: If I may be heard briefly. I 
don't mean to try your Honor's patience. Cne of the 
issues in this matter bhak Mr. Woodfield raises is tha 
these agents acted in good faith. They waited long 
enough and when Mr. Gallacher came home they were 


afraid that labels would be destroyed. They didn't have 
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Westhoff - cross 69 
to serve it at 11:30 There could have been a stake-out 
of the home and it could have been Thursday the fol- 


lowing morning. That's all I intend to bring out. 


THE COURT: Whether they were available or not, 
not called in the middle in the night to come down 
would have no knowledge when the warrant was served. 
They can't contribute anything to that -- 

MR. EPSTEIN: I agree. If they were available. 
That is the point I want to bring out. 

THE COURT: The FRI, I take judicial notice, 
has about one thousand agents assigned to New York and 
has plenty of men available when emergencies arise or 
what they think to be emergencies. 

MR. EPSTEIN: Thank you, your Honor. May I 
just have one moment? 


(Pause.) 


MR. EPSTEIN: I have no further questions. 
MR. WOODFIELD: I have three questions. 
REDIRECT EXAMINATION BY 
MR. WOODFIELD: 
Q Agent, can you estimate the approximate time 
that you and your fellow agents or police officers took to 


perform the cursory inspection upstairs? 


A (No response.) 
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on the warrant, I have to assume there was probable 
cause to issue the warrant in tne first place. 
understand it, your attack is really one that the war- 
rant was served too late, and two that it was not 

served at th: proper location. And it's those questions 
that I will ceal with. 

I am going to uphold this warrant for the fol-~ 
lowing reasons: I am satisfied from what was said in 
the United States against Burke case, 517 F 2nd, 387, 
that a District Court should be wary in extending the 
exclusionary rule in search and seizure cases to viola- 
tions which are not of constitutional magnitude. In 
my opinion, the failure, or I should say the inability 
of the agent to serve this warrant before 10 p.m. is 
satisfactorily excused by the circumstances which have 
been made apparently through the hearing here this 
afternoon. This was certainly not a case one would 
apply the two standards of the Burke case, where I can 
find any prejudice in the sense that the search might 
not have occurred or would not have been so abrasive 
if the rule of service before 19 p.m. had been followed); 
or two, there was any evidence of an intentional dis- 
regard of the provisions vis a vis provisons in the rulp. 

In my opinion, based on the information availabl 


here of agents waiting outside from at least the time | 
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73 
the warrant arrive! sometire in the afternoon, 3 o'cloch: 
until 10 p.om., it's true they sould have pulled up thei 
tents and gone home or had sorehLody wait one more hour 
outside thehouse waiting for somcone who resided in 
the apartmert to arrive. It was stipulated he was the 
sole occupar+ at the time. We cannot recard this ‘ 
intrusion made within five to fifteen minutes after he 
entered the house as an abrasive invasion of people 
asleep in bed in the middle of the night. 

t find, as I say, that this would not 
have been an abrasive search. I cannot find that it 
would have been an abrasive search under the circun- 
stances or what I will regard as a repulsive intrusion 
of privacy in the middle of the night. 

i On the basis of the evidence here, although as 
a matter of defense you may be able to convince a jury 
at a trial that this was some separate apartment rented 
by someone else, in the light of the information pro- 
vided by a co-defendant, Sallone, as to whom he was 
bringing the goods that he was caught with, the identit 
of that person, and what his past relationship with 
that person was, that is the defendant Gallagher, I 
don't think in my opinion anyone can claim there was 
any mistaken identity as to whose room that was under 


the very apartment in which Gallagher lived. In view 
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12 
of the fact it was ‘ir. Gallagher, and to corrolhorate 
the fact he had provided the telephone number of the 
phone that didn't have a number on it, and secondly, a 
Slip of paver bearing Mrs. Gallagher's name -- a receipt 
of some kind -- was in one of the coats in the so-call 
bathroom, which I reqard is inditia of his connection 
with that area -~- and uncer the circumstances I'm going 
to find the warrant to have heen valicly executed in 
all respects. 

MR. EPSTEIN: I don't know if there is any point 
of me being heard. 

I was patient in letting you conduct 
a thorough cross-examination. nave read your brief 
and the Government's hrief. I read the Gurke case very 
carefully. I am satisfied no invasion of constitutiona 
rights occurred here that I should feel would warrant 
my overturning the search and in effect penalizing the 
Government because they stood out there eight hours and 
didn't break in the house hefore 10 p.m. 

MR. WOODFIFLD: Your Honor, I don't helieve we 
have set a trial date. Can we attempt to set a date on 
this? 

THE COURT: We can. 

MR. WOODFIFLD: I am aware of your Honor's sched 


ule, and that's why I want to get a fall date. 
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10 
defendant was the ovner of tue premises 1576 Fast 98th 
cu 


of the apartments of it? 


2 | Street, srounlya. And then what? Thatne lived in one 
i{R. JOODFIELD: I won't make any concession as 


to that. ‘h> deed indicates he owns that building. 


6 what is ther. is up to him to prove. I don't really 
know, your ilonor. 


8 Tigi COURT: You nave an agent availaple? 


WOODFIELD: I do. 


lik. 


10 | NR. EPSTEIN: wWaile in the process of 


stipulating this and that, Judge, can I get a 
stipulation from tir. Woodfield that the agents wno 


executed the searca warrant had chronological time 


got 


that were in good working order and were set to 
15 Rastern Standard Time and they were not mistaken about 
they executed it put nad their -- 


17 TiE COURT: What you are really asking for is 


that they entered the house at 11:30? 


19 MREPSTEIN: Exactly. 


MR. WOODPIELD: Or thereabouts. All the times 
we are discussing are approxinate. I belicve we agreed 


to that. 


23 TIE COURT: That is agreed to. The Government 


agrees agents were aware they entered tne premises at 


approximately 11:39 p.m.. 
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2A RICT FCOURT -- CHIMINAL DOCKET 
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MA ISTRATE 
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_ Theft of soods in i.c.c,!' 


OFFENSE 
{in Complaint} 


Pos‘ ssion of stolen goods stolen from coca tc cc 
T-18 USC Section 659, (76 HW OC5 sclated 


PROCEEDINGS 
D.C. Theodore Rosenberg, 


DATE 


AUSA ~-Noodfield, 


Esq. 21 


(Ret) 
NY ‘ 
Bail* — $10,000 Surety or Real Estate Bond to be posted « on 


Smdth St, B‘klyn, 


or before Feb. 4, 1976 at 5:00 PM. 


fendant appeared togther with his wife & counsel -!'y, 
ew bond in the sumof $$10,000 PRB secured by licn on ren 
576 East 98th St. Btklyn, NY executed by deft & wii - | 
emo sent to AUSA Woodfield atteching cepy of deed ¢& 

for the filing of a lien - See copy of tomo attached, .: 

As per AUSA Woodfield, D.C. Rosenberg waived torins: 
telephonically to htm on Feb. 23, 1976 - No letter was 
requested tl ge 


Before MISHLER, Cll J - Indictment filed ' Kir 
Refore CATOGCIO, May, cause called-case adj. to April 30, 
at .D:00 AM before Judge Neaher for all motions and fixing 
trial date. hail cond. Deft pleaded not puilgy. . 
3-31-76| Notice of readiness for trial filed - 


4/22/76| Notice of motion to suppress, etc. filed Te 
Before NEAHER,J.- Case called- deft and coiwmsel beige 
case adjd to 6/10/76 at 10:00 A.M. for hearing- b 


OPPOSITE THE APPLICABLE DOCKET ENTIUES IN BECTION IV SHOW, IN SECTION V, ANY OCCUHRENCE OF EXCLUDAHLE 
DELAY PER 18 USC $3161(h) — “SPEEOY TRIAL ACT" 
os . 2 r-1t tet gp se me be . 
A- 306° -. te, ee 


# 


“Uk wun ney or Asst Defense: ‘ ray * Rett £. Wareed, Loat. «None Corner, LPO, i.cd . . 
u ems 
‘” id & 
Gary Woodfield ig 
wef 
a at TS oe c-— 
ANRELT a Tate Then TRE, fo Z ARRAIGNMENT —__. aes = TRIAL ., 
‘ «. 
} + Informatics - & fy ™* Trial Set Fer \ Voir Dire C1) Dr; 
« righ Ane fe - ‘ 
22-76, Iams” 3-18-76] (aye || JL... 
pUS Custody i ui Cesign'd Wiived{] | Ist Pies iy KK NotGuilty © | Trai Began Ls Qk 
+ Began cr Aut i 4 hada ineeasitiea tee a if ty Noto £ WN ‘ 
| Crary | | ——- ae = ee ee ange ee Geilty = Trot enad J mee” 
] Lin ner nte © wa Not Cully tg nace gt 
Lt. jor76 POS fin 
Lod Precee.tion Seeertet a Se ee oy GURY bones 
—— se Alana aeraerones ee 
‘DATE INITIAL/No INITIAL INITIAL/Io. Give 
barch Issued APPEARANCE | : 
Di: Ti , 
Warrant PRELIMINARY Date hace Mi 
Return EXAMINATION Jeocnsduted 2223-76 | usgHeistor . ; 
OR REMOVAL as | Gistrist GJ ; 
Issued HEARING Date : J 
Summons x Held ty Heid to Anzac to UL Sk 
Served | is See @ bene, at: EDIT 
Tape No. INITIALINO. § 
COMPLAINT [+2—2-76 MS/070B |'°?* Riagistrate’s Initists 


BEST COPY AVAILABLE 


oo ap ee 


IV. FROCUCLUU.GS leonmtuia 


{ wre4-76 |Notice of wotion for suppressing evic 
| of Lavfiled (ret. June 10, 1973) 
6/3/76 Affidavit of Tery Bohnemoier filed 
6/8/76 Covt's memorandum of law in opposition to rot? 
suppress 


6/10/76 | Before KEAHER,J.- Case called- deft and councal 
. present- hearing, on motion to suppress begun 


case adjd to 7/6/76 et 10:00 AU. 
7-6-76 |Before NEAHER, J. - Case salled, Deft not present. 
Counsel pres ent. Case ac’'d to 7-26-76 at 10 A.lf 
m4 for trial. 
4 7/26/76 | Before NEAHER, J. - Case called. Deft & Counsol B, 
| ; Epstein present. Case adjd to 8/39/75 at 10:09 a.: | 
for status report. Deft wnives speedy trial rights. 
} Case edjd to 10/5/76 at 10:00 a.m. for trial. 


9/23/76 |Before NEAHER, J. - Case called. Deft present, On | 
consent of Counsel + case eajd to 10/1/76 at 10:00 ain. 
; for Status Report. | 


Tie 1-76 Before NEANER,J.-Case called-Deft and covasel prasent- 
«f eing advised of his rights and on his own behalf wi 
ot guilty and enters plea of guilty to ct 3,.Court £: 
‘or plea-Bail cont'd-Case adjd w/o date for sentenci:.,: 
12-3-76 Before Neaher, J.- Case Called. Deft... & Cowmmsscl pres 
Deft. sentence on his plea of GUILTY to count threo - 
two years imprisonment pursuant to Section 3651. Du. 
serve six months balance of eighteen months sucponuc 
Deft. place on Probation for three years and fur sther| 
sentence to pay a $1,000.00 fine. Motion of AUCA U 
colints one and two - dismissed. Execution of sca 
stayed pending appeal from denial of ca coselon tock 
Bail continued pending appeal. ve 
}12- 3-76 |Judgment and Commitment filed. Certified Copies to lijrek 
and Probation. ry 


| 
4 


Y-10- 76 Notice of appeal filed - docket entria s and duplicat 
of notice of appeal mailed to the court of appeals 


12/20/76 | Recowd on appeal certified and m4aled to the C of A. 


en bale | at jh! 
t te : sal 


interval < | 
(per Section I} weitere IC 3.4 Dave 


